Project m
USE

http:ffmuse. jhu.edu

Academe, Technology,
Society, and the Market:
Four Frames of Reference
for Copyright and Fair Use

Amy Metcalfe, Veronica Diaz, and Richard Wagoner

abstract: In response to the argument against the theory that fair use exists only to fill a need that
the market cannot, and in favor of the constitutional purpose of copyright law to balance between
the rights of creators and the public, this paper suggests that varied and often understated uses of
copyrighted materials exist in academic settings. Four “frames” of reference are introduced:
Academic, Technological, Social, and Market. Court cases relevant to each frame are presented,
and two scenarios involving the use of copyrighted materials are explored. As technology increases
both access and control, it is important to preserve and continue the tradition of fair use in higher
education and to differentiate it from other commercial uses.

n a recent portal article, Samuel Trosow examines the controversy involving the fair

use of copyrighted materials in noncommercial environments such as colleges and

universities.! Employing a hypothetical court case modeled after the dissenting
opinions in landmark copyright cases Basic Books, Inc. v. Kinko's Graphics Corp. (1991)
and Princeton University Press v. Michigan Document Services, Inc. (1996) cases, Trosow
posits that because of the commercial nature of the infringing entity, economic harm
due to lost publishing and licensing revenues weighs heavily against a finding in favor
of fair use, in situations concerning the use of academic coursepacks. Trosow hypoth-
esizes that were a new case to come before the courts involving university-owned, edu-
cational /nonprofit copy centers, fair use would be determined. He concludes by argu-
ing against the theory that fair use exists only to fill a need that the market cannot fill
and in favor of the constitutional purpose of copyright law that seeks a balance be-
tween the rights of creators and the public.

While Trosow’s argument is well-stated and insightful, especially his anticipation
of amplified licensing and pay-per-use fee structures in an age of digital resource man-

portal: Libraries and the Academy, Vol. 3, No. 2 (2003), pp. 191-206. Copyright © 2003 by The Johns
Hopkins University Press, Baltimore, MD 21218.
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agement, the reliance on the Kinko’s and the Michigan Document Services (MDS) cases
as predictors of future copyright legislation trends fails to address the diverse missions
of public universities and their many service units. For example, faculty members, li-
brarians, academic researchers, and public patrons of university libraries are all poten-
tial targets of litigation, as their use of copyrighted materials is frequently in conflict
with previous court rulings on fair use. In addition, employees and students are in-
volved in the production of intellectual property, as well as its use, placing them on
either side of the issue of copyright infringement.? It is likely that the next appearance
of an intellectual property dispute in the federal courts will involve digital content rather
than photocopied materials, as the New York Times, Inc. v. Tasini and the A&M Records,
Inc. v. Napster, Inc. cases have already demonstrated. If we are indeed becoming an informa-
tion technology oriented society, as argued by Manuel Castells, then the past by itself is
no longer adequate to predict the future, a complication for legal researchers and infor-
mation scholars.® In some ways we are experiencing the social, economic, and legal
ramifications of Moore’s Law, which states that technology advances exponentially, leav-
ing society to respond to or anticipate the intended and unintended consequences.*

The face of intellectual property management in higher education has changed
since the Kinko’s and MDS cases, largely because of these court rulings, which were in
favor of copyright holders. However, higher education itself has changed, as it has be-
come increasingly entrepreneurial and more likely to seek profit through industrial
relationships and sponsored research.’ Indeed, even service units like academic librar-
ies are becoming more market-oriented in their behaviors toward operations and man-
agement.® Thus, “higher education” should not be automatically assumed the defen-
dant, and its functions should not always be considered nonprofit. Rather, institutions
of higher education are sites of multiple (and sometimes conflicting) missions and con-
stituencies. This paper addresses the varied and often understated uses of copyrighted
materials in academic settings by introducing four “frames” of reference from which to
better understand the important functions of higher education institutions: the Aca-
demic Frame, the Technological Frame, the Social Frame, and the Market Frame. Court
cases relevant to each frame are presented, and two scenarios involving the use of copy-
righted materials are explored in depth.

Background

Throughout the language of copyright law and related court cases, one assumption is
unchallenged and pervasive: education, and by extension academic research, is a pub-
lic good. The foundation of this assumption is the U.S. Constitution, where copyright
was first addressed in the legal record of the newly formed United States. Article 1,
Section 8, Clause 8 states that [The Congress shall have power] . . . “to promote the
progress of science and useful arts, by securing for limited times to authors and inven-
tors the exclusive right to their respective writings and discoveries,” thereby placing a
high value on invention and creativity and positioning Congress as the branch of govern-
ment concerned with the oversight and regulation of intellectual property. However, the
Constitution’s protection for authors and inventors was not merely to spread American
ingenuity and to contribute to the public good, but also to serve as an economic incen-
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tive for the robust trade of goods among states and between the U.S. and Europe. As
such, copyright law is but a spoke on the wheel of the American economy, alongside
education, the arts and sciences, patents, industry, tariffs, and labor. It is in this context
that the so-called “academic exception” of the copyright law must be considered.”

As the economic aspects of copyright law became more significant over the course
of American history, the educational exception has been reframed as a potential threat
to commerce rather than as an economic incentive, thus tipping the balance of the two
functions: to offer protection of a creator’s work and to encourage innovation and cre-
ation of new knowledge. While the Fair Use Doctrine that became part of the Copyright
Act of 1976 seems to exclude educational uses from situations that constitute copyright
infringement,® it has been interpreted as actually narrowing educational use by requir-
ing legal review, via litigation, for any use to be deemed “fair.”® It is also important to
note that the Fair Use Doctrine, a rubric of four points by which potential copyright
infringement is measured, does not imply that “fair use” is “free use,” monetarily or
otherwise. Among other additions to the Copyright Act, the Digital Millennium Copy-
right Act, passed in October 1998, provides both civil and criminal legal sanctions for
the circumvention of technological measures employed by copyright owners to control
access to their works; a violation of federal law occurs regardless of why such circum-
vention is undertaken.”” In today’s era of digital libraries and online teaching and re-
search, perhaps it is not an “academic exception” that those in higher education should
be seeking, but rather, an “economic exception” for noncommercial or state-subsidized
use that may extend well beyond the walls of the ivory tower.

Methods

While the Kinko’s and Michigan Document Services cases are important to higher educa-
tion, they only just begin to address the complex story of copyright as it applies to
academic libraries. For a more thorough understanding of copyright law in practice,
we narrowed down our search to nine cases for final examination because of their asso-
ciation with the duplication and distribution of copyrighted work." These cases feature
prominently in the court record. Other cases that involved the inclusion of copyrighted
work in a derivative form are not considered here, but are also of potential interest to
the field of higher education and library services.'?

The Four Frames and Educational Concerns about Copyright

Several functions of higher education are associated with the use of copyrighted mate-
rials in common practice: classroom teaching, research, library reference and interli-
brary loan, student assignments, and public use of library materials. These scenarios
have been placed into a matrix of possible interpretations of the fair use doctrine, as
viewed through four conceptual frames: Academic, Technological, Social, and Market.
The applicable court cases from this discussion are placed in the matrix alongside the
scenario(s) that best reflect the issues presented during trial. Of particular interest to
understanding the development of copyright law and its relevance for higher educa-
tion is that each frame may experience shifts in attitude or execution over time. As such,
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it is possible that certain frames may become tightly joined in the future, as one view-
point blends with another to form a new frame, distinct from the previous ones. For
example, the Market Frame could become closely associated with the Social Frame if
economic incentives solely
formed the foundation of the
Several functions of higher education are public good. The Techno-
logical Frame could become

. . . married to the Academic
materials in common practice: classroom Frame if e-learning should

associated with the use of copyrighted

teaching, research, library reference and eclipse face-to-face instruc-
tion. These developments

would require a reassess-
public use of library materials. ment of the four frames and
their relevance to daily prac-

interlibrary loan, student assignments, and

tice.

In figure 1, the column titled “Academic” serves as a list of four scenarios that
occur daily in higher education institutions in the United States. In many ways this
column is used as a functional reference point for this discussion. Most, if not all, of
these scenarios involve academic library facilities and staff. Each situation in the Aca-
demic Frame column intersects with the other frames. For example, when an instructor
utilizes copyrighted materials in his or her class (Academic Frame), there are techno-
logical choices and capabilities for obtaining/providing the materials (Technological
Frame), a public good justification for the use of those materials (Social Frame), and
economic ramifications for copyright holders (Market Frame). Likewise, each scenario
listed in the Academic Frame column is associated with one or more federal court cases
that have addressed some aspect of that situation, either directly or indirectly.

The Academic Frame

The Academic Frame was conceptualized by considering the common uses of copy-
righted materials in a higher education setting, as informed by participant observation
and by uses mentioned in the court cases we reviewed. These uses are centered on
duplicating materials for classroom (teaching) purposes, academic research, student

learning and entertainment, and public in-

terest. The Academic Frame also reflects
Technology, from the printing functions of many academic libraries

through thei itment to scholarly com-
press to the Internet, has affected o < SOMTIMEN 98OIy COTY
munication and access to research and teach-
most of the changes evidenced in  ing materials.
copyright litigation.

The Technological Frame

In this frame, technological capabilities are
mentioned in relation to academic functions that concern the use of copyrighted mate-
rials. The Technological Frame is adapted from Weibe Bijker’s discussion of elements
that influence the interactions within relevant social groups and lead to the attribution
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of meaning to technical artifacts.” Technology, from the printing press to the Internet,
has affected most of the changes evidenced in copyright litigation. It is important to
view technology as neither neutral nor deterministic, but rather as socially constructed,
and in some ways academically constructed, that is, shaped by its relevant environ-
ment. Academic research centers have played a part in the development of new tech-
nologies that contribute to the ability to create, store, search, and encrypt digital materials.

The Social Frame

The Social Frame attempts to explain the traditional justifications for state support of
higher education and represents the “public good” and public attitudes toward the
benefits of higher education to society. This frame assumes a large social benefit of
education, and while private benefit (personal and corporate) exists and should remain
part of the educational system, public funds are best spent on the types of endeavors
that contribute to the public good.

The Market Frame

Finally, the Market Frame is associated with economic returns for public and private
investments into the higher education system. To some degree, the Market Frame sug-
gests that the public good is best served by giving the foreground to the private good.
This frame represents the perspectives of the litigating parties in most of the copyright
infringement cases listed in figure 1, as well as the academic publishing industry,'* and
to some extent that of the courts to date. The Market Frame holds that intellectual prop-
erty is just that, property. Royalties, commercial transactions, and license fees are the
concern of this frame.

Copyright Scenarios in Higher Education

Four scenarios involving the use of copyrighted materials in higher education are pre-
sented in figure 1. Each scenario is intended to illustrate how the four frames (Aca-
demic, Technological, Social, and Market) can be utilized to understand the varying
and often competing interests within the higher education sector. While the scenarios
discussed here relate solely to copied materials, the frames can be used to better under-
stand other situations involving intellectual property in a higher education setting. Two
of the scenarios are discussed at length below: classroom copies and research copies.
Each scenario describes a common occurrence in higher education today. While much
of the debate about copyright infringement in higher education has revolved around
the first scenario, we hope that the second scenario will widen the scope of the discus-
sion to include those functions of the university and library that involve the profit-
making potential of academic research.”® The “stories” of the scenarios are told through
each of the four frames, with court cases illustrating the situations after each.
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Scenario One: Classroom Copies
Academic Frame

This scenario involves the “classroom copies” of an instructor who has assigned read-
ings to his or her students during a term. The materials may be in published form such
as books and journals, digitized multimedia materials served over the Web, or adapted
from unpublished material created by someone other than the instructor. The instruc-
tor has chosen the materials for their currency and relevance to the topic of the course.
Student learning outcomes are expected to be affected positively by the use of the ma-
terials. The instructor may not seek permission from the copyright holders due to time
constraints, the absence of institutional policy on the matter, or lack of apparent conse-
quences for ignoring this requirement.

Technological Frame

Technically, the process of providing course materials such as these has been greatly
enhanced by xerography, scanning capabilities, and the use of computers. Prior to the
convenience and affordability of personal photocopying or the creation of digital cop-
ies, library reserve desk services enabled students and instructors to utilize this type of
assignment through limited borrowing (sharing) of paper copies or the original texts.
Today, electronic reserve systems enable libraries to offer better services to students by
allowing multiple-user access and extended viewing through online delivery. This
method has also reduced the theft and defacement of paper copies. While technical
difficulties still exist (laborious scanning procedures, bandwidth limitations), many li-
braries have reduced traditional reserve services in favor of electronic reserve systems.
Access to the materials can be, and often is, password protected, ensuring that only
registered students are able to view the materials. Should the institution choose, the
campus network may be utilized to track copyright infringement and require instruc-
tors to seek permissions for all materials used in coursework. Also, the technical capa-
bility exists for students to be charged a fee for access to course materials.

Social Frame

Regardless of the technical process used to obtain the course materials, using up-to-
date research and information in the classroom enhances the quality of education. In-
structors are likely to be more enthusiastic when they are able to teach about current
events in their field and as such may inspire students to seek careers and future educa-
tion in new areas. The social benefit of higher education is enhanced when students
become productive members of society, and instructors may be able to contribute to the
career aspirations of students through exposure to trade publications and multimedia.
Further, the instructor derives no personal economic benefit from the use of teaching
materials. Therefore, the educational use of such materials should be free to students.
Also, while the public good is served by the ascription of authorship as an incentive for
future creative endeavors, license fees or permission fees are not necessary for educa-
tional materials as the social benefit is compensation enough.

197



198

Four Frames of Reference for Copyright and Fair Use

Market Frame

Higher education is a market sector, one that is especially significant for the competing
industries of textbook publishing and software manufacturing. Without services such
as e-reserves and web-based courseware, many instructors would choose published
anthologies of important works such as course textbooks, or might rely on other read-
ing materials to supplement classroom teaching materials. The choice to use journal
articles, which have institutional subscriptions, over textbooks purchased by each stu-
dent, has an economic impact in the educational publishing industry. The absence of
textbook purchases creates a market void, which can and should be filled through li-
censing fees or permission fees, obtained through the copyright owners (usually the
publishers). Further, the creation of intellectual property is a prime objective of higher
education, and faculty should be able to guarantee their rights to authorship and profit.
Nonfaculty member authors should be able to participate in the educational market
while retaining their copyright privileges. Without the participation of authors and con-
tent developers in the economic system, publishers and software developers would
lose shares of the educational market.

Cases

This scenario is related to four well-documented copyright cases: Marcus v. Rowley, Harper
& Row v. Nation Enterprises, Kinko’s, and MDS.'* As the Kinko’s and MDS cases were
both well described by Trosow, a brief introduction to the other two cases is provided
below. 7 While the academic, technological, and social frames are somewhat represented
in the cases, the courts were most swayed by the market frame in each of the rulings.

Marcus v. Rowley (1983)

Eloise Toby Marcus was a home economics teacher in the San Diego Unified School
District from September 1972 to June 1974. In 1975, she copyrighted a thirty-five-page
booklet titled “Cake Decorating Made Easy,” of which 125 copies were published. Marcus
sold the booklets to her students in an adult education class. Shirley Rowley, a food-
service employee at the San Diego Unified School District, enrolled in a cake decorating
class taught by Marcus in 1975. Rowley purchased the booklet written by Marcus, and
the next year used eleven of its pages (retyped) in a twenty-four-page “Cake Decorat-
ing Learning Activity Package” prepared for a food service career class for the district.
Rowley did not ask permission from Marcus to use the material nor was Marcus given
credit for the work in the learning activity package (LAP). The LAP was used for three
years and did not generate any profit for Rowley or the school district. Marcus discov-
ered the infringement in 1977 when a student refused to purchase “Cake Decorating
Made Easy” and instead brought to class a copy of Rowley’s “Cake Decorating Learn-
ing Activity Package.” Marcus filed suit shortly thereafter. Even though the LAP pack-
age was not a profit source for Rowley, the court did not deem the use of the materials
as “fair.”
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Harper & Row Publishers v. Nation Enterprises (1985)

This case involved the copyright owners of former President Ford’s memoirs and the
right of first publication. Harper & Row Publishers, the copyright owners, sold the
exclusive right to print prepublication excerpts to a national magazine, but another
magazine acquired a copy of the manuscript and rushed into print with an article con-
sisting of quotes, paraphrases, and facts drawn from the manuscript, leading the first
magazine to cancel its contract. The Supreme Court ruled against a fair use finding in
this case. Although this case differs substantially from the copyshop cases of Kinko’s
and MDS, it sets some legal standards that affect the way future fair use cases are ana-
lyzed and ultimately decided. This case establishes the legal significance of the fourth
factor of fair use: the effect of the use upon the potential market for or value of the
copyrighted work as the single most important element of fair use. Also, the burden of
proof is assigned: once a copyright holder establishes with reasonable probability the
existence of a causal connection between the infringement and a loss of revenue, the
burden properly shifts to the infringer to show that this damage would have occurred
had there been no taking of copyrighted expression.

Scenario Two: Research Copies
Academic Frame

In the course of research, a faculty member may make copies of copyrighted materials
for reference as he or she may not have a personal subscription to the journal or owner-
ship of the book in which it was published. Members of a research team may need to
read the same materials and may find it easier and more convenient to have individual
copies made. Science research, in particular, is extremely tied to the dissemination of
knowledge through journal articles. Also, as academic research becomes more global-
ized, international journals that were once only marginally utilized outside their home
countries are now very important to scholarly communication. As library budgets have
been stretched to provide more services with fewer resources, journal subscriptions are
cut or consolidated. Interlibrary loan services are able to make up for lost subscriptions
or to provide access to materials that are infrequently used. In this manner, libraries
form a consortium to allow greater access to researchers all over the country.

Technological Frame

Before xerography and scanning, researchers would take handwritten notes of books
and articles when personal copies were unavailable. Today researchers can photocopy
articles from the library, download articles from online journals and search engines,
and request copies of materials from interlibrary loan services. Many of the traditional
interlibrary loan services have been migrated to the Web, and now requests for materi-
als, searches for materials, and document delivery to patrons is all done online. This
process is much more efficient and cost-effective than mailing entire books or journals.
Although the technology exists to track usage of such materials and to charge indi-
vidual researchers or departments for access to online journals, it has not been widely
utilized.
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Social Frame

Academic research is an important part of our national economic structure. If a researcher
needs his or her own copy of ajournal article or book chapter to aid in the advancement
of science and the useful arts, so be it. To charge faculty members and researchers for
the use of such materials when the library has already purchased a subscription would

be a waste of public resources, as that

money is likely to come out of federal

The free use of materials P urchased research grants or a state-funded salary.
with public funds is a public right. ~ Further, if there is only occasional de-

mand of a journal, interlibrary loan ser-
vices help to reduce costs while still pro-
viding access to the information. Libraries are essential to knowledge formation and
transmission in our society. The free use of materials purchased with public funds is a
public right.

Market Frame

Economic gain is one of the main motivators for academic research, and as such all
claims to intellectual property must be enumerated. Copyright holders are due their
share of the profits generated from the use of their intellectual property. While univer-
sities may have been founded for the betterment of society, as it stands now, many
individual faculty members and private corporations are siphoning profits from public
funds. Library materials play an important part of the profit-making process, yet inter-
library loan copies circumvent subscription fees and book acquisitions, depriving pub-
lishers of their share of academic research dollars. License fees would shift costs from
the institution to the individual researcher, which would allow publishers to account
for their role in the academic production cycle.

Cases

Two cases feature library copies and the debate over for-profit and nonprofit research:
Williams & Wilkins v. The United States and American Geophysical Union v. Texaco.'™® Al-
though the first case was tried before the Copyright Act of 1976 had been enacted, the
determination of market impact and public benefit featured prominently in the trial as
it came before the United States Court of Claims. However, the legal referent for Will-
iams & Wilkins was the 1909 Copyright Act, which stated that copyright was “[n]ot
primarily for the benefit of the author, but primarily for the benefit of the public.”” As
such, the Williams & Wilkins ruling was in favor of fair use, but the Texaco case ruled
against a fair use finding because of the commercial nature of the research for which the
copies were made. Both cases illustrate the responsibilities institutions bear for providing
copies of journal articles to their employees, along with implications for policy and practice.

Williams & Wilkins Company v. United States (1974)

Williams & Wilkins Company was a publisher of medical journals. The publisher ac-
cused the Department of Health, Education, and Welfare of infringing upon its copy-
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rights by allowing the photocopying of its journal articles by the National Institutes of
Health (NIH) and the National Library of Medicine (NLM) in Bethesda, Maryland. The
Library had engaged in a practice of photocopying the articles from these and other
journals for interlibrary loan purposes, but had taken action to limit the number of
articles any patron or institution could obtain in this manner during any given month.
Also, the Library would not allow the photocopying of an entire journal. NIH had simi-
lar practices for limiting the scope of photocopying, a service available only to NIH
personnel. On appeal to the United States Court of Claims, the plaintiff’s charges of
copyright infringement and the pursuit of remuneration for lost revenue due to the
photocopying were dismissed. The Court based its decision on a discussion of the Fair
Use Doctrine and the belief that, should the practice of photocopying cease, the poten-
tial injury to medical and scientific research was far greater than the monetary loss
alleged by the plaintiff resulting from fewer subscriptions or the absence of licensing
fees.

American Geophysical Union v. Texaco, Inc. (1995)

This class action suit, brought by eighty-three publishers of scientific and technical jour-
nals against the oil company, Texaco, claimed that the company was infringing upon
copyright by allowing its 400-500 research scientists to photocopy articles from jour-
nals, which were purchased by the company and held in a company library. To illus-
trate their claim, a randomly selected researcher, Dr. Donald H. Chickering II of the
Beacon, New York facility, was chosen and his photocopying practices were examined.
Eight photocopies were found in his files from the Journal of Catalysis, and were entered
for consideration in the lawsuit. The publisher of Catalysis, Academic Press, Inc., was
one of the plaintiffs in the case. The plaintiffs claimed that Texaco assisted its employ-
ees in making illegal photocopies by circulating relevant journals using a routing list.
When a particular journal reached the desk of an interested researcher, that person could
make or have a photocopy made of any articles therein and keep the copies on file for
later reference. While Chickering was not on trial, his practice of photocopying articles
for his own use was unrestricted, thus implicating the company’s consent. Through a
review of the four factors of fair use, the court found Texaco in violation of copyright,
upholding the lower court’s decision.

The institutional use of a copyrighted work makes the Texaco case important to
higher education, although the court dismissed such a broad interpretation. The court
stated,

The parties and many of the amici curiae have approached this case as if it concerns the
broad issue of whether photocopying of scientific articles is fair use, or at least the only
slightly more limited issue of whether photocopying of such articles is fair use when
undertaken by a research scientist engaged in his own research. Such broad issues are
not before us.

In addition, while the court says that “our opinion does not decide the case that would
arise if Chickering were a professor or an independent scientist engaged in copying
and creating files for independent research, as opposed to being employed by an insti-
tution in the pursuit of his research on the institution’s behalf,”* Mertonian norms of
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knowledge sharing and peer review, which are commonly used in academe, were ex-
pressed in the ruling. Interestingly, the court found it significant to state that had
Chickering been working on independent research (presumably any research that would
not benefit his employer), photocopying of “isolated journal articles” would have been
considered fair use.

Summary and Conclusions

The four frames presented in this paper (Academic, Technological, Social, and Market)
help to illustrate the conflicting and competing missions of higher education institu-
tions. Rather than viewing higher education as a monolithic entity with a single moti-
vation, we have provided a framework from which to understand the many constitu-
encies of academic institutions. Also, we have shown that the four frames are inter-
related, and that courts have favored the Market Frame thus far in deciding fair use
cases. The exception, Williams & Wilkins v. The United States, might be decided differ-
ently if the case were tried today. The traditional ideas of academic use have become
increasingly framed in commercial terms as new technologies have developed and their
“legitimate” uses have been negotiated. As technology has progressed, it has opened
up a very complex territory. The notion of what is fair and what constitutes infringe-
ment has become much more complicated as technology has made it not only less ex-
pensive to make a personal copy of an author’s work, but has also made it much easier
for a copyright holder to electronically monitor all uses of copyrighted material. As this
commercial interest has expanded, personal use and the promotion of the progress of
knowledge, the public good, has diminished.

While the Kinko’s and MDS cases are important to understanding fair use in the
context of academic settings, the future of this type of discussion will be closely con-
nected to profit-making, such as the cases presented here. However, the law regarding
intellectual property is rapidly evolving, and information policy studies and scholar-
ship cannot be tied too tightly to the past. The implied protection of the 11" Amend-
ment has been recently challenged,” and the Digital Millennium Copyright Act (DMCA)
of 1998 sets the stage for unprecedented legal conflicts and change in this area. As both
producers and consumers of intellectual property, those in higher education (students,
staff, and faculty) have a stake in the manner in which copyright is interpreted in the
academic context. As public opinion about the value of research and education shifts
toward market relevance, it is no surprise that copyright law is changing to reflect the
commercial impact of educational use rather than the assumption of public benefit. It is
important to preserve and continue the tradition of fair use in the educational realm
and to distinguish it from other commercial uses, as it must be understood that educa-
tion is now a commercial sector.
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